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A narrow door In the well leads up to the kofha. It opans on to & steep and dingy
staircase. Garishly dressed woman from the age of 18 (or younger) to 45 fiank it on either
side calling out io passers-by. Tha going rate is Rs. 60, The world above the staire consists
of & sat of dark roome where the women practisa their trade. It I= peopled by these women,
their several littls girl children, an aging 'mummy’ and a number of sturdy young men with
whom powar rests. This lllegal world exdsts about 50 yards swsy from the Shahganj Police
Post of the Kamia Market Police Station (P.S). The peliceman on petrol is on familiar
terms with the women. He walks casually past, tuming a blind eys to the goings on insids
the kotha. However this forbearance on the pert of authority comes at a price and is
precarious at best, as was evidant in events of 30 Sepismber, and their aftermath.

At 8.30 8. m. on Thursday, 30 September 1829, a 30 year old sex worker and mother
of two children, was abducied from G.B Road, on her way back from fetching mik, by
Constahle Deepak Dubay of the Kamia Market P.S, She was brutaly raped end sodomised
by Dubsy, his cousin Sanjesev Dikehit and a TSR driver. She managed to retum to G.B
Roed et about 8.00 p.m. tha asms evening.

An FIR dated 1 October 1698 wes reglsterad at the Shahgan] Police Post of the

" Hamia Market P.S. at epproxdmataly 8.35 p.mi The victim identified Despak Dubay s one
of the culprits, whom sha recognised since he had been on patrol duty on G.B Road. She
was taken to the Lok Nayak Jai Prakash Narayen Hospital (LN.JP) for a medical sxamination
and the reglstration of a Medico Lagal Case (MLC). Subsequently, she was taken back to
the P.5. and kept there till the moming of 2 Octobar.

On 2 Oclober, Constable Despak Dubey was arested under Sections 385
(kidnapping), 378 (raps), 377 (unnatural offences), 506 (criminal intimidation), read with
Sections 122 (conapiracy) and 34 (common intantion) of the Indian Penal Code (IPC). He
was presented in the Melropolitan Magistrate's Court and remanded to police custody for
5 days {in the same F.5. wihers he had been empioyed) and sent io judicial cusiody on 7
October. He was also dismissed from service. The other two culprits are still absconding.
The investigation has been transfemed to the District Crime Cell {Central Diistrict),
supposadly to ensure Impartiality of Investigation,



Hewever, there are vested interests at work behind the polica interpretation and
Bctions and this is evident from the differant accounts of the aftermath of the Incident.

On the mamilng of 30 Seplember, the vicim was going to fetch milk when Constabls
Deepak Dubay, walting In an autorickshaw near the brothel, asked her to come with him.
She recognized him though he was not In uniform as he regutary patrolied the area. She
refused to go with him. Shortly after, while refuming from fetching milk, he forcibly dragged
her into the auto and drove away. This apisoda was observed by the young man and boys
who work in the tea shops [n the area, and [k the victim, recognised Dubay. The woman
was taken to a house in Ghazlabad, whers the three men- the auto driver, the constable
and his cousin raped her atknife point after locking the doors. She managed {o escaps by
late avening and reached G.E Road. 8he was bleading heavity, her clothes wene stained,
and she could barely stand. She went to the P.S with another sex worker (o register her
comptaint. The SHO lined up the policemen In the thara and toid her to identify her rapist,
Dubey had of coursa not reported for duty that day, and consequently, was not there in the
line-up. When she was unable to spot him, the SHO refusad to register har complaint.
Consequently, she was denled madical ald at LNJP hospital later that night. & the doctors
inaisted that she be accompanied by a policeman as it appeared to be a ‘police case’.

She was then taken by other sex workers fo a private clinic in the Bara Tooti area for
treatment and retumed to G.B Road late st night. The nexd day (1 October) the polics
summoned her at about 8.00 p.m. to identtfy the guilty pollcaman, since they had by this
time picked up the absentes Dubey from his house. She [dentified him and Dubsy was
amested and the FIR finally lodped (360/80) approxdmataly one day niter the complaint
was first made. Then the victim was taken for a medical examination and MLC to the LNJP
Hospital, Though she was visibly In acute pein, the MLC finalised at 11.45 p.m., reconds
that sha had no external injuries. Vaginal and anal smears ware taken and sant for analyais.

After the MLC the victim, accompanied by the other sex workar, ware brought back
to tha thama and kapt thera till the moming. During this fime, the police repextedly asked
her if sho was certain of Despak Dubey's identity, and tedd her to re-think her atiegation,

She was sant for protectiva cusiody to the Nar Niketan and subssquerntly raturmad
to the kotha, Her statament was recorded under Seclion 184 (In-camers) by & Link
Magistrate on 4 Ociober, Her abdomen s badly distended sinca the rape, &nd she has
internal Injuries. She is being treated by a privete doctor, and racehtly, through the
intervention of an NGO, at Ram Manohar Lohla Hoapital:

Police Verslon

The version of the police varies from that of the victim in sevarsl crucial ways. The
SHO of Kamia Market P.€ Jagdish Mallk end the Additional SHO, Ram Pal clalmed that
the victim only lodged an FIR a day after the rape at 8,35 p.m. on'1 Oclobar, Tha SHO
went to great lengths fo assure the PUDR team that an FIR was promptly registered and
the victim taken for a medical esmminaiion. Dubey was ateo [ocated, armested and dismizsad
without delay. He also claimed that the victim and her fellow sex worker were Kept at the
thara on the night ot 1 Octobear tor their own “sately’. Vihiis congratulating themsalves for
sxemplary action, the officials cast doubt on the victim's tastimony by repeatediy
emphasising thal the MLC recorded no physical injuries and rape was impossible to ‘prove’



s the vicim was a habliual’ (sccusiomed to sesual acthvity).

Dizcrepancies and Omisslons
ttin-evident from the differences in the two stories that the police are guilty of dersliction
of duty in not registering the complaint on 30 September. Tha SHO made the registration
of the FIR contingent upon a Test Identification Parads. Tha delay In reglstering the
complaini meant that promp! medical exemination (essential io prove raps} was delayed.
Cwver 24 hours had lapsed when the MLC was done, maldng i impossibla to prove raps
mnd smoual aesault

The police story that the complaingnt only came to them on 1 Oclobar s renderead
ridiculous in the presence of witnesses right from the me of the abduciion of the vichm by
tha constable on the moming of 20 Sepiamber to har relum the same pight. The ofhar sex
workers and brothal cwner saw her coma back and ona of them even accompaniad her o
tha P.8 and hospital on the night of the 30th.

By dismissing Dubey the police have attemplsd to make & show of strong and swift
action. Behind this lies their affort to show that the victim had harself delayed in lodging
complaint which could be used to doubt her testimony &t a later siage. Tha FIR inelf
provides &n instance of the police attempt to shield the guilty. The column in the FIR
whena tha nama of the criminal should be wiitien has been laft blank. Tha pollcs state that
thie is ‘routine praclice’. Given that the complainant cleary sccuses Constable Dubsy as
har rapist in the same FIR, this omission is delibersts and can sesfly be manipulated by
the accused. And once the criminal charges are dismisssd (2a they often ans in cases of
rapa) the charged officer can ba reinstated on the phea of ‘wrongful dismissal’.

Faraliel to the attempis (o shisid the guilty are the polica's efforts fo protect themaalves
from the charge of ‘custodial rape’ by defining this incident as an abamant act by an ndividual
delinquent policeman, In keeping with this exercise, the District Crima Cail smphasisss
that Dubey was not in uniform, not on duty, and not on the Folice Siation premines when
the mpa was committed. Therefora thay argue that Section 378 (2a and 2b) of the IPC,
relating to custodial rape do not spply in this case. [t s but natursl for the police o wish to
dienry the sllegation of custodial rape, as i would implicate the other polics funclioneries,
ehift the onus of proof on the accused, and entsil enhencad punishment.

The same section, Le., 378 (2a) can however be undersiood differently. Section
378 (2a).lii siales, “Whoaver being & police officer commits raps on B woman in his
custody...shall be punished with rigorous punishment for a term...not less than 10 years,
bul which may ba for e and shall also be liabls o fine.”

Sipnificantly, the dafinition of custody In law Is not confined to only legal detentions
arresl of the prémises of e Foiice Slalon. According i Bhe Crinvirsi Léw Jourmsd [Cr. L.
J B35 (837) 1070, "Custodis! death Is defined as death ocourring during a pericd when
some fimitation |s placad upon the liberly of the deceased, and that limitation must be
imposed efifar direclly or indireclly by a poiceman™. The Suprama Court has subsaguantly
upheid this detinition of cusiody in several cusiodial desth cases. This cetiniion is unitormiy
spplicabla In cases of custodial violence, In general and rape in particular,

In the pressnt case, the vicim was wall sware that the socused was a policeman.
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because of the lllegal nature of their trade. The policemen who patrol this area extort
‘hafta’ fom the brothel owner. Other than this exioetion in cash, the polica svail of the
sexual services of the women without peymeant.

The extortion In cash and kind ane regardad by the polica a3 2 'right’. That the sex
workers do not have any real choics in the matter ia made visible in the victim's case,
whers she was brutally reped when she refused to comply. The power of the accused over
tha viclim, onca ehe had recognised him, has i bessan in this conlext. One could cartaindy
stats that Constable Dubey had both directly and Indirectly placed limitation en the victim's
movemants by virtua of his offica. It is therafore poasible to conclude that this should be
regarded as & case of rape In custody.

The victim & toeday likaly to ba under some pressure from the community of sex
workers not to alienate the police as It could prove disastrous to thelr trade. Economically
dependent on her profession for her childran's and her own sustenance, the need to
continue har trada In the same ama makes her vulnerabls to such preasunes.

muﬂntwmmmanhHWMnnn "habiiual and
rost significantly, hurmﬂmmaliﬂmﬁrbhﬂunﬂtapmmnmwmm
casa, The fact that sexworkers in the area often accompany policamen and that the victim
knaw the constable are Bkely to go againat her,

Az mattars stend now, the viclim al=o seems 1o be under tremandous preasura from
the police. She has been kept in lilegal detention st the P.5 on the night of 1-2 October.
Her statement ghven to the magistrate mentions 1 October as the date of the rape. But
she, along with other residents in the kotha categorically stated to cur team that the mpe
pccurred on Thursday, l.e., 30 September. This discrepancy would conoseal the SHO's
refusal to accapt her complaint and in all likelihood ensure acquittal of the accusad. On
the night of 1 October, when In hospital, she spoks to the joumalisl of The Siafssman she
had stated that she was first assaulted by tha constabla in the P.S and later taken fo
Ghazlabad, However, after her delantion in the P.S that night, she has made no subsaquant
allegations of rapa on the thans premisas.

In the light of tha ebova, mfhhlmaumnmﬁhheummﬂrh}wnhm
justice to the vicim. To ensure this, PUDR demands: :

J mw:b&mglmdnumﬂﬂmjhaﬂﬁﬂp&mdmmﬂmwm
the accused constable, and imvestigation and prosecution be conductsd sccordingly.

O  Crimingl changes of causing delay and thereby destruction of evidence be framed
ageinst tha SHO and Addiional BHO.

O Owing to the tendency of the polica (including the District Crime Call) to protect their
‘o, the Imestigation ba handed over to the GBE

QO Compensation be given to the victim.
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